Scotland year zero - from words to action

Douglas Chalmers

“We were appointed because, in the opinion of the Campaign for a Scottish Assembly, Parliamentary government under the present British Constitution had failed Scotland and more than Parliamentary action was needed to redeem the failure. We share that view and in this report set out what we consider must be done if the health of Scottish government is to be restored.”(Constitutional Steering Committee 1988: Introduction p.13)
“The first and greatest reason for creating a Scottish Parliament is that the people of Scotland want and deserve democracy. Their will is powerful and clear. It has been expressed calmly and consistently over a period of decades, and has strengthened rather than diminished with the passing of time. In a responsive and effective democracy, this would be reason enough for change. But present constitutional circumstance denies Scotland responsive and effective democracy  (Scottish Constitutional Convention 1996: p.6)”

“Post-devolution, political Scotland is behaving like a newly formed volcanic island, its topography still heaving and shifting so rapidly that only a fool could attempt to map it” (McMillan 1999: p.266)
“The new political environment requires a shift in emphasis away from a singular concern with institutions to a renewed engagement with ideas  (Hassan 1999: p.2)

1. Introduction

Pierre Trudeau, the Canadian Premier, once said that for Canada, having to share a continent with America was like an individual having to share a bed with an elephant. It is an experience which can be dangerous or very uncomfortable and lead to pressures which are difficult to resist. The elephant can use its sheer bulk and weight to flatten resistance altogether. This can happen even by accident without any malicious intention. If there is a conflict of interests or of tastes, weight is liable to predominate. This sort of experience is common where a country has a neighbour much larger in size than itself and in many ways it is a fitting metaphor for the situation of Scotland with regard to its larger neighbour England within the United Kingdom.

The relationship between Scotland and England is one of the oldest of its kind in Europe – traceable back at least 700 years – because they were amongst the first countries to consolidate within very much the same borders as still exist today.  In fact, the border can be traced back to Roman times, coinciding with the remains of the Roman artefact ‘Hadrian’s Wall’ – constructed under the rule of the Emperor Hadrian, to mark the outlying areas of Roman domination in earlier centuries.

The first real signs of any national consciousness of Scotland can be found in an important document, the Declaration of Arbroath of 1320, drawn up by notable royal families in Scotland following defeat of the English army by the Scots at the battle of Bannockburn in 1314. This is in many ways a remarkable document, seeking to outline early principles upon which the embryonic Scotland would be governed. Although the orthodox view amongst historians is that it was with the French Revolution that the idea of national self-determination together with the notion of sovereignty residing with the people originated, over 400 years before Rousseau the same fundamental philosophy is expressed clearly and powerfully in this Declaration.

Within this document emerge two inter-related ideas – that the distinctiveness of a national community is worth defending for its own sake, and that rulers exist to serve the community and not the reverse. This latter principle – of sovereignty residing with the people – (as opposed to the principle of ‘Divine right’, or of sovereignty residing within an institution such as the ‘Crown-within-Parliament’),
 has informed much of the approach of the modern movement for constitutional change in Scotland, and specifically the movement for the foundation of a modern, devolved parliament, which eventually saw its culmination with the inauguration of Scotland’s new parliament in Edinburgh on 12 May 1999.

Almost seven hundred years after the Declaration of Arbroath, the United Kingdom has therefore embarked on an exciting period of constitutional change within which Scotland is seeking to bring together the best elements of its own historical traditions with a forward looking approach to extending democracy in the twenty-first century.

a) The Scotland Act 1998

The Scotland Act 1998 was one of the most important constitutional acts ever passed by the modern British Parliament. For Scotland it meant steps were taken to establish a parliament – with the power to make laws over a wide area of competence, together with additional (albeit limited) tax varying powers.
 The act was part of a wider devolutionary approach involving the transfer of a lesser package of powers to a Welsh Assembly and to an Assembly in Northern Ireland. In the longer term, this significant transfer of power from England may possibly also lead to regional government within England itself.

b) Historical echoes

On opening the first session of the new parliament on 12 May, Winnie Ewing, the Scottish Nationalist MSP (Member of the Scottish Parliament), who, as the oldest of the newly elected MSPs, had been designated ‘Mother of Parliament’, stated: “The Scottish parliament adjourned on 25th March 1707 is hereby reconvened.” In her choice of words, she was drawing attention to the previous existence of an independent parliament within the country which operated until its voluntary amalgamation with the Parliament of England in 1707.

Until 1707, and the ‘Act of Union’ between Scotland and England, both countries had had separate parliaments and governments which ceased to exist following the passing of individual acts within each parliament, signifying their amalgamation into the British, Westminster Parliament. At that time the ‘Act of Union’ was undoubtedly unpopular with the people of Scotland resulting in a period of rioting and disturbance in the streets, although in the view of some commentators amalgamation had been necessary in order for Scotland to overcome trade barriers imposed on it by its larger neighbour England, and thus gain economic advantage through expanded markets.

Although the individual parliaments were now subsumed into a new, ostensibly all-British parliament, expressly guaranteed within the Act of Union were the continuing independence of three key aspects of Scottish life – its separate legal system (based upon Roman Law and differing – as it continues to do until today – in some fundamental aspects from its English counterpart); its separate educational system – seen at the time to be in advance of the low level of educational provision in England; and its own national church – the Church of Scotland, which was independent of the state (unlike the ‘established’ church in England).

Although the words of the MSP quoted above make claim to continuity with the old Parliament in Scotland, in practical (rather than symbolic) terms, there is little in common between the two bodies, save the name. The parliament of 1707, reflecting its times, was not a democratic body, unlike today’s equivalent which has sought to turn its face ‘violently towards the present’ (I think this is one of Gramsci’s aphorisms. It’s in common usage in political circles – however, I’m afraid I don’t have an exact reference) in aiming to adopt best practice in facing up to modern realities.

c) From 1707 to the present – the process of achieving change

Like its English and Scottish predecessors, the new British Parliament established in 1707 made no pretensions to be a democratic body. Even one hundred years later, the electoral system remained so corrupt that in 1823 it was estimated that fewer than 3000 men were entitled to vote for members of the parliament in Scotland.  Women were not entitled to vote at all in parliamentary elections – a situation only partially resolved in 1918 and fully so in 1928, following a long and hard-fought campaign by women themselves.

Such were the anomalies and demands for increasing democracy in the nineteenth century that several acts were passed to enfranchise a greater number of voters. In 1832, the vote was extended to middle class males, with subsequent acts in 1867 and 1884 then granting the vote to all men 21 and over.

With the increasing (albeit limited) democratization of Westminster’s Parliament, it was natural that discontent would grow about Westminster’s lack of interest in Scottish affairs. This lack of interest is perhaps best encapsulated by a reported conversation in 1886 between a prominent Scottish academic and Benjamin Jowett – Vice Chancellor of England’s Oxford University where, following the Scottish academic having said: “I hope you in Oxford don’t think we hate you,” Jowett's reply was, “We don’t think about you.”

Arising from this inattention and lack of interest, grew increasing demands for new structures to better deal with the specific aspects of Scotland’s life, inadequately dealt with under the centralized Westminster system. The first practical movements towards this evolution was the agreement in 1885 to appoint a Secretary for Scotland (with a seat in the British Cabinet granted in 1892), an office which was upgraded to the more important level of Secretary of State in 1926. In 1939 – the ‘Scottish Office’ was moved from Westminster, London, to ‘St Andrews House’ in Edinburgh, Scotland.

These gradual changes were in many ways a concession to growing extra-parliamentary agitation around Scotland’s interests, illustrated for instance by the establishment of the Scottish Home Rule Association in 1886. This was also a period of great upheaval in British politics around the Irish question, where agitation for Home Rule for Ireland was taking a more radical turn. Although Home Rule for Scotland was often discussed in Parliament, it did not result in the passing of legislation (unlike the Northern Ireland Act of 1920 brought about as a result of the Irish War of 1918 - 21).

d) Towards the modern movement for Home Rule

Whilst the Liberal Party had long been seen as a party of Home Rule, it was soon supported in this cause by the Labour Party, from its inception in 1896, and then by the much smaller but very active Communist Party from 1920. However, the first political party dedicated to Scottish independence – the National Party – was formed in 1928. In 1934, this merged with another pro-independence party to form the Scottish National Party (SNP) – today the second largest party within Scotland’s new parliament.

Although the SNP was to win a by-election in 1945 (subsequently lost at the General Election of the same year), it was only in the 1960s that it began to make a significant breakthrough, winning a significant by-election in the former safe Labour seat of Hamilton in 1967 – a year after the SNP’s sister party for independence for Wales, Plaid Cymru (PC), had also won a Westminster by-election.
 In 1968, the SNP went on to win 30 per cent of the vote in the Scottish municipal elections, resulting in 108 council seats overall.

Undoubtedly concerned about the rise of nationalist feeling in the UK, the Labour Government of Harold Wilson appointed a Royal Commission of Enquiry to examine the Constitution of the UK in 1969. The commission reported in 1973 in the Kilbrandon Report, where Lord Kilbrandon rejected separatism and federalism and recommended a limited Assembly for Scotland, elected under a system of proportional representation.

However, in the following General Election of 1974, it was notable that neither of the two main parties – Labour or Conservatives, mentioned devolution in their manifestos. This apparent disregard of the national question by the Westminster based parties was answered by the winning of 7 seats (out of 72 Scottish seats) by the SNP, and 2 by Plaid Cymru in Wales. The seven seats won by the SNP were not a true reflection of their support – which was much higher in terms of the percentage of the popular vote which it represented than the seats achieved would suggest – the lower seats being due to the unrepresentative nature of the ‘first-past-the-post’ electoral system under operation in Westminster.

e) Labour as a minority government

The result of the General Election forced Labour to operate as a minority government and to bring forward measures to address the national issue. This was seen in a hurried White Paper Democracy and Devolution: proposals for Scotland and Wales, which proposed directly elected Assemblies for Scotland and Wales, with Scotland having legislative but not tax varying powers. Wales was to have administrative powers only. A second general election in October 1974 saw a surge forward for the SNP in the British parliament, with 30 per cent of the popular vote achieved, resulting in 11 seats.

The years 1975 and 1976 saw several attempts by the government to achieve support for their limited devolutionary proposals, finally resulting in separate Parliamentary Bills being proposed for Scotland and for Wales which were to be put to a separate referenda in each country. Despite the Bills having emanated from a Labour administration, there still existed great opposition to any form of devolution from many parliamentary MPs of the Labour Party (from Scotland, Wales and England), leading to attempts to weaken the proposed scheme to the utmost.

The Bills were also opposed by the Conservative Party, despite a previous period in which it had also envisaged the possibility of a greater degree of Home Rule in Scotland. Now however, it projected itself as ‘the Party of the Union’ and opposed Labour’s proposals – which predictably were also given a rough reception by the SNP due to their limited nature.

A controversial and crucial flaw in the Bill as published was a Labour sponsored amendment regarding a minimum voting threshold for the referenda – making a 40 per cent vote of the total electorate in favour of constitutional change necessary before change could come about. On 1st March 1979, the majority of Scottish voters taking part in the referendum on the establishment of the Assembly cast their votes in favour - 32.9 per cent voted ‘Yes’ and 30.8 per cent voted ‘No’ in a 63.9 per cent poll. However, this was stated as insufficient due to the provision that 40 per cent of the electorate must vote in favour before the Government would proceed with the establishment of the Assembly.
 On the same day, the Welsh people decisively voted against the proposals for their assembly.

The referendum therefore obtained its majority of approval, but failed to satisfy the restrictions attached to it by politicians hostile to the proposed change. As some commentators pointed out, however, this was despite the fact that no British Government had been elected on a majority vote of the populace since 1918—and for local elections the percentage turnout in terms of ‘legitimacy’ was even worse.

As part of the fallout from what was widely perceived as both a ‘debacle’ and as a profoundly undemocratic measure by Labour, a no-confidence motion in the Callaghan (Labour) government was successfully moved in Parliament, gaining a majority of one and thus leading to the fall of the Labour Government. In the subsequent General Election in October a Conservative administration headed by Margaret Thatcher was elected into power (albeit with less than one in four votes in Scotland) with one of her first consequent actions being the repeal of the Scotland and Wales Act the following month.

g)The political and social effect of Thatcherism on the National Question

In Scotland, the 1980s saw an intensification of the feeling that democratic rights were being withheld by the government in Westminster.

A widespread feeling existed that Scotland, with its different legal, educational, administrative and local government systems, with a wide range of separate state and voluntary organizations, with a four-party system, and with a substantially different press, was being misgoverned by a political party representing less than a quarter of the Scottish electorate. This situation was aggravated by the Government’s determination to push ahead with a radical right agenda in Scotland despite its questionable legitimacy.

The clash of political culture was more intense in Scotland than elsewhere. The Thatcherite brand of competitive individualism never truly came into fashion in Scotland with collectivist values continuing to be broadly acceptable across social classes.

It was within this political context that an initiative was taken to try and change the nature of the constitutional debate and to broaden its range. The debate on the Scottish government issue had gone on for over twenty years in its modern phase, and had suffered from being stuck in a groove of independence versus a rather restricted devolved assembly versus the status quo. Some of those favouring reform had spent more time fighting each other than they did in opposing the Conservative position.

h) The formation of the Campaign for a Scottish Assembly

Early in 1980, a group of Home Rule campaigners came together in order to assess the possible avenues for democratic change, given the setbacks of the election and its implications.  This grouping was a remarkably broad set of individuals from the Communists and Labour on the left, through members of the Liberal Party and SNP to even some members of the Conservative party (which had also historically had a small ‘Home Rule’ wing – now under threat from the discourse of Thatcherism).

Crucially, in addition to these members of political parties, this fledgling organization—which went on to call itself the Campaign for a Scottish Assembly (CSA)—also had the support of prominent Church figures, and the still powerful Scottish Trade Union Congress (STUC), a body independent of, but allied to the larger British TUC. Later on, the newly formed Green Party in Scotland was also to join the group.

What linked these groups together was a particular Scottish tradition of cross-party activity and broad coalitions. On many previous occasions following the Second World War, cross-party and broad coalitions had been formed, usually around the core of the STUC and the Churches, in order to put a consensual Scottish case (where it existed) to a  Westminster Government. This had happened in the past with regard to unemployment, the Peace Movement, the movement for furthering women’s rights regarding abortion and other issues, and on many previous occasions around the demand for better and more appropriate governance in Scotland.

With the formation of the CSA, a semi-permanent vehicle was therefore created to continue this tradition and to unite those in favour of constitutional change, irrespective of any other differences which might normally divide them.

Following the shock defeat of its government, the Labour Party position at a Westminster level in the aftermath of 1979 was generally to see the national question as only one—and not necessarily the most important—issue upon which Labour and the Conservative administrations differed. Indeed for some it was an abhorrent issue, given that the SNP was perceived to have helped Labour’s downfall in the Parliamentary vote of no confidence. However, with the re-election of the Conservative Administration in 1983 and 1987, together with the increased stridency and radicalism of its policies—all of which were prefigured on a centralized unionist state, a growing sense of urgency arose amongst Labour activists in Scotland regarding the centrality of devolution for democratic advance. The marked decline in electoral support for the Conservative Party in Scotland during this period was also matched by a tangible increase in nationalist sentiment and support for independence.

Within the CSA, there had been growing interest since the early eighties in trying to resolve the demand for a Scottish legislature by establishing a ‘Constitutional Convention’ to devise a consensus scheme around which reformers could rally. This took added impetus after the 1987 election, when the CSA decided to initiate such a convention, using the Scottish tradition of a ‘Claim of Right’.

The Claim of Right

The concept of a ‘Claim of Right’ arises from the Scottish constitutional perception of sovereignty lying with the people.

On two previous occasions, in 1689 and 1842, Scots had acted against misgovernment by issuing a ‘Claim of Right’ to redress wrongs. The issues of those times were also constitutional in nature and concerned power and sovereignty. In reviving this tradition, the Campaign for a Scottish Assembly were insisting that Scotland had the right to insist on articulating its own demands and grievances, rather than having them articulated by a Government now seen ‘utterly unrepresentative of Scots’.

In order to articulate such a Claim of Right a committee of prominent Scots was brought together by the CSA as a ‘Constitutional Steering Committee’ to draw up the document. Again, this committee was remarkable for its broad base involving representatives of the National Federation of small businesses; representatives of the Church of Scotland, the Catholic and Methodist Churches; academics from a wide range of disciplines including constitutional law, and sociology; the Scottish Trade Union Movement, the STUC; representatives of Scotland’s cultural life; representatives of local government; members of the Labour, Liberal Democrat and Scottish Nationalist parties.

It was chaired by Sir Robert Grieve, previously the chairman of the Highlands and Islands Development Board, the main economic agency for developing the Scottish Highlands. Its secretary was Jim Ross, a retired Civil Servant who had played a prominent role in drawing up the previous bill for a Scottish Assembly prior to 1979.

On 6 July 1988, the report of the Committee was sent to the Convenor of the Campaign for a Scottish Assembly, after which it was published to widespread interest.

The case for a Constitutional Convention

The Constitutional Steering Committee had been given three terms of reference to report on:

· all aspects of the case for reinforcing parliamentary action by setting up a Scottish Constitutional Convention for the express purpose of securing the creation of a Scottish Assembly;

· the practical steps required to set up such a Convention on an effectively representative base;

· the tasks it should be prepared to undertake in order to achieve an Assembly.

The epilogue to the report from the committee, stated the case for change in dramatic terms:

Scotland faces a crisis of identity and survival. It is now being governed without consent and subject to the declared intention of having imposed upon it a radical change of outlook and behaviour pattern which it shows no sign of wanting. All questions as to whether consent should be a part of government are brushed aside. The comments of Adam Smith are put to uses which would have astonished him, Scottish history is selectively distorted and the Scots are told that their votes are lying; that they secretly love what they constantly vote against.

Scotland is not alone in suffering from the absence of consent in government. The problem afflicts the United Kingdom as a whole. We have a government which openly boasts its contempt for consensus and a constitution which allows it to demonstrate that contempt in practice. But Scotland is unique both in its title to complain and in its awareness of what is being done to it.

None of this has anything to do with the merits or demerits of particular policies at particular times, or with the degree of conviction with which people believe in these policies. Many a conviction politician contemptuous of democracy has done some marginal good in passing. Mussolini allegedly made the Italian trains run on time. The crucial questions are power and consent: making power accountable and setting limits to what can be done without general consent.

These questions will not be adequately answered in the United Kingdom until the concentration of power that masquerades as ‘the Crown in Parliament’ has been broken up. Government can be carried on with consent only through a system of checks and balances capable of restraining those who lack a sense of restraint. Stripping away the powers of politicians outside Whitehall (and incidentally increasing the powers of Ministers inside Whitehall) restores power not to the people but to the powerful. The choices we are promised in consequence will in practice be the choice the powerful choose to offer us. Through effectively answerable representative institutions we can edit the choices for ourselves.

It is a sign of both the fraudulence and the fragility of the English constitution that representative bodies and their activities, the lifeblood of government by consent, can be systematically closed down by a minority Westminster Government without there being any constitutional means of even giving them pause for thought.
 (Rather long for quote. Move into footnote or use only parts of it?) I have cut one paragraph from this, but think the rest is very germane to the article as they are from the original document making the case for change. If you would prefer to put this in a footnote, please do so - DC)
Following an examination of how the present constitutional settlement was inadequate both to fulfil the needs of people in Scotland, and to the needs of any modern forward-looking nation, the steering committee recommended the establishment of a much broader and representative ‘Constitutional Convention’ to further the case for better governance in Scotland.

The aim of the Scottish Constitutional Convention (which of course did not have the Conservative Government’s blessing or sanction), was to bring together Scotland’s elected representatives in Westminster and local government with churches, trade unions, political parties, women’s organizations and ethnic groups in order to see how much agreement could be reached. All but a few local authorities participated, as did 63 of the 78 MPs and MEPs. So did Scotland's churches, trade unions and many other organizations. Representatives of Scotland's small businesses took part, although the main employers organization, the Confederation of British Industry, declined the invitation. Predictably, the Conservatives would not take part. After initial support for the Convention proposal, the Scottish National Party withdrew before the first meeting. Several different reasons were given but the most important was probably the fear of compromise blurring their image. 

The Convention initiative was a genuine attempt to move the constitutional debate away from the uncooperative sectionalism in which it had been confined for the previous twenty years. It brought groups representing important interests into active dialogue with the political parties. It opened up a debate not just about the relationship between Scotland and England but about the nature of Scottish democracy and this distinguished the Convention’s work from most of the constitutional debate in the previous two decades. Electoral reform, the participation of women, a Bill of Rights, a democratic parliament, public access – these issues were all addressed in the Convention proposals.

The remit of the Convention was outlined at its first meeting on 30 March 1989, where all present signed the following Claim of Right:

We, gathered as the Scottish Constitutional Convention, do hereby acknowledge the sovereign right of the Scottish people to determine the form of Government best suited to their needs, and do hereby declare and pledge that in all our actions and deliberations their interests shall be paramount.

We further declare and pledge that our actions and deliberations shall be directed to the following ends:

· To agree a scheme for an Assembly or Parliament for Scotland

· To mobilise Scottish opinion and ensure the approval of the Scottish people for that scheme

· To assert the right of the Scottish people to secure the implementation of that scheme. (Scotland’s Parliament, Scotland’s Right, 1996)
The next seven years were then to see the painstaking job of creating a model of modern governance from scratch, by representatives of a very broad range of the Scottish people
 whose diversity created its essential strength, but also presented many potential pitfalls and difficulties in achieving consensus.

i) A democratic, not an ethnic question

One issue which favoured the successful outcome of the project was the fact that the struggle for better governance within Scotland had been seen from the outset as a democratic issue, with no vestiges of ethnicity connected to it. This was mirrored in the presentation of the scheme, where strategy documents were pointedly named “Towards Scotland’s Parliament”, rather than the option of being named “Towards a Scottish Parliament”. By doing so, it was emphasised that the Parliament would be a democratic structure for all who lived within the geographical boundaries of Scotland, irrespective of ethnicity, race, religion or nationality.

j) The process of achieving the scheme

In order to create a scheme from what was essentially a virgin canvas, working groups were formed after the initial full meeting of the Convention, in order to examine specific topics: finance, powers, the situation of the outlying Scottish Islands, and making the parliament truly representative.

These committees reported regularly to the Executive Committee, a body of approximately 30 people, which in turn presented reports to the Convention for debate at its following nine full meetings (of approximately 160 people). Drawing upon agreement reached at these meetings, the Executive prepared a draft scheme for a parliament in Scotland, which was approved on 28 September 1990. Towards Scotland’s Parliament – the Convention’s first report to the people of Scotland was launched at a civic and cultural event in Glasgow on 30 November 1990.
 Further work was then undertaken on two important areas: the electoral system and gender balance; and the Parliament’s practices and procedures.

Electoral reform and gender balance

Electoral reform was obviously the most difficult issue. The Labour Party gained substantially from the existing first-past-the-post electoral system in Scotland and everyone else normally lost out. Change, therefore, required one party to sacrifice for the benefit of others. Without the desire to make the Convention work, it is unlikely that there would have been any possibility of reform. The trade unions played a crucial role in this process, as did the fact that the churches and other groups as well as the Liberal Democrats favoured change.

After much discussion it was agreed that the Additional Member system should be used to elect a future Scottish Parliament. Under this system, 73 members of Parliament would be elected under first-past-the-post from the existing Westminster constituencies (an extra constituency being created by splitting the Westminster Island constituency of Orkney and the Shetlands, into two separate seats) and additional seats would be allocated to parties in accordance with the proportion of votes cast for each in each region. The final size of the Parliament including the additional members would be 129 MSPs.

Linked to the issue of the electoral system was the recognized problem of women’s under-representation in Scottish political life. This was accepted by the convention as a central issue, thus stimulating women’s groups in Scotland such as the Scottish Convention of Women and the STUC Women’s Committee to produce proposals for inclusion in a new constitutional settlement.
The most radical of these was a proposal for a statutory requirement for gender balance among MPs in a Scottish Parliament. 
.
Although no final agreement could be reached on the statutory element of this, action by the parties themselves in furtherance of the broad aim of equality, resulted in the new Parliament achieving 38 per cent women MSPs overall – reportedly (at the time of writing), the third highest parliamentary representation for women in the world.

Other key proposals put forward regarding women-friendly and family-friendly hours of work, care facilities and gender balance in public appointments were also readily accepted by the convention and saw light of day in the consultative steering groups proposals.
Various recommendations arising from these issues were approved by the Convention on 27 February 1992. The next important step came in November 1993, when the Convention established a Constitutional Commission.

k) The Constitutional Commission

The Commission’s main purpose was to develop further proposals in a number of areas, including finalizing the issue of gender balance, the electoral system and the Parliament’s relationships with Westminster, the European Union and local government.  The Commission reported within its prescribed timetable and the Convention discussed its report on 2 December 1994.

This led to what was undoubtedly the more challenging phase of the Convention’s work, and certainly the most innovative.  The various partners in the Convention spent some (difficult) months discussing the Commission proposals in their own organizations, and then negotiated with each other to agree a common position on all of the issues laid before them. It should be stressed that throughout the seven years of its operation, all decisions arrived at by the Constitutional Convention were adopted on the basis of consensus, with voting (which would have divided the Convention) being rejected as a means of achieving a workable scheme.

Agreement being reached, the Labour and Liberal Democrat parties committed to implement the scheme in their respective manifestos. The Scottish National Party, while arguing for independence for Scotland, also made it clear that they would regard the consensual scheme as a useful progression from the status quo.

l) The 1997 General Election and the Referendum

Following their return to power with a very large majority in the 1997 General Election, Labour published a White Paper—Scotland’s Parliament—within three months as promised. In addition, a new Referendums Act 1997 was quickly passed, leading to referenda on the proposals(?) being held in Scotland and Wales in September 1997.

Although no wrecking amendments (such as the previous forty-per cent rule) were put forward, the Blair government, surprisingly to some, insisted on two questions, rather than one being put on the ballot paper in Scotland. These were respectively the principle of whether a parliament should be set up based on the Convention's scheme and the published White Paper, and an unexpected second question regarding whether (as all parties to the Convention’s scheme had already agreed), the parliament should in fact have tax varying powers (the power to vary Income Tax up or down by three per cent). In the run up to the referendum it was clear that the new Labour government, whilst in favour of the first vote, was far from enthusiastic about the second.

Unsurprisingly on the first issue, the principle of setting up a new parliament in Scotland, 74.3 per cent of those who voted for it (1,775,045 voters). More surprisingly for the government (and much to its dismay in the view of some commentators), 63.5 percent  also voted in favour of tax-varying powers (1,512,889 voters).

This was a confirmation of what the supporters of the Convention’s scheme had long argued: that the introduction of a parliament for Scotland was ‘unfinished business’ and ‘the settled will of the Scottish people’
, and that this was a mature wish from a nation able to handle the responsibility of a parliament which had financial powers amongst its remit.

Following the majority support shown for constitutional change, the Scotland Bill (and a similar one for Wales where the referendum had also resulted in a narrow majority for an Assembly) was introduced into the Westminster House of Commons in December 1997, and received Royal Assent on 19 November 1998.

m) Shaping Scotland's Parliament – from White Paper to reality

Whilst the post election referendum clearly demonstrated support for the principle of constitutional change, and while the powers and remit of the parliament had been largely agreed by the cross-party consensus during the years of Thatcherism, much detailed work remained to be done in establishing how the parliament would operate in practice – it having been clear that all the main bodies subscribing to the model outlined by the Scottish Constitutional Convention in their final document Scotland’s Parliament, Scotland’s Right wished a Parliament whose mode of operation would be  fundamentally different from the outdated, unsatisfactory and confrontational Westminster model.

A final consultative group – The Consultative Steering Group on the Scottish Parliament – was therefore appointed by the incoming Labour Government with a threefold remit:

· to bring together views on and consider the operational needs and working methods of the Scottish Parliament;

· to develop proposals for the rules of procedure and Standing Orders which the Parliament might be invited to adopt; and

· to prepare a report to the Secretary of State by the end of 1998, to inform the preparation of draft Standing Orders.

Again, the group itself consisted of a broad range of academic, legal, cultural and political figures from Scottish life, and operated in an open and inclusive manner.

More than 800 organizations were canvassed on their opinions, and copies of the papers and minutes of the group were put on the World Wide Web (Internet) for easy access. Research was also commissioned into the working methods of national and regional parliaments in the European Union and elsewhere. Targeted focus groups were also set up, particularly those normally excluded from consultations, such as young people and people in rural and remote areas. Finally a series of Open Forum meetings were held across Scotland to allow views to be heard by the panel at first hand. This allowed the group to claim without exaggeration that their exercise had been the most transparent and open within Britain to date in search of good practice for modern governance.

n) The significance of Scotland’s Parliament as an example of good governance

By the time, the parliament opened in May 1999, the operational theory of Scotland’s Parliament had been worked out in some detail. The initial structure of the Parliament and the theory of its operation is shown at the end of this document in Appendix 1.

Some key points are worth highlighting here however:

The Consultative Steering Group in its report included comprehensive proposals for the working of the new Parliament, identifying four key principles:

· Sharing the power: the Scottish Parliament should embody and reflect the sharing of power between the people of Scotland, the legislators and the Scottish Executive;

· Accountability: the Scottish Executive should be accountable to the Scottish Parliament, and the Parliament and Executive should be accountable to the people of Scotland;

· Access and participation: the Scottish Parliament should be accessible, open, responsive and develop procedures which make possible a participative approach to the development, consideration and scrutiny of policy and legislation; and

· Equal opportunities: the Scottish Parliament in its operation and its appointments should recognize the need to promote equal opportunities for all.
Thus a stress was put on the rejection of a model of government above the people, in favour of a model of governance, where the concepts of sharing, accountability, access, participation and equal opportunities would be paramount.

Several areas of practice – of positive achievement and of possible future tension - are worth more detailed investigation, however, and these are examined below, following a brief consideration of models of legislative devolution.

2. Models of legislative devolution

The parliament established in Scotland remains part of the United Kingdom, with power voluntarily transferred to Holyrood, Edinburgh, from Westminster, London.

Traditionally it has been found useful to consider two approaches to legislative devolution:

· The Retaining Model: All powers are devolved to the new body apart from those retained centrally. This implies that a devolved Parliament can do everything which is not specifically prohibited. 
· The Transferring Model: This model spells out the specifics of what the devolved Parliament is permitted to do.
Interestingly, the original plan of the Constitutional Convention was for a Transferring Model, which is in many ways the weaker of the two options. In the event, however, the White Paper produced by the incoming Labour Government accepted arguments for the former and more powerful Retaining Model—leaving Westminster only the specific powers outlined on major issues such as

· Defence 

· Social security benefits

· Foreign policy

· Immigration and nationality

· Employment

· Equal Opportunities.

The issue of which powers have been retained is interesting, as it will undoubtedly bea source of future debate and contestation as Scotland’s Parliament gains more experience and thus confidence in its own abilities. A case in point which caused debate at the time was the retention of matters relating to Equal Opportunities. Similarly powers over abortion provision were retained, indicating a difficulty with aspects of the feminist critique of central parliament.

3. Positive achievement and possible future tension

Several points should perhaps be highlighted as very positive aspects of the parliament which have begun to show their advantage already, together with several possible sites of tension which may sharpen in the future:

a) New procedures and structures

Keeping the executive in check

An innovative and potentially crucial aspect of the new parliament is its design around committees in order to empower ‘ordinary’ (i.e. backbench) members of the Scottish parliament and avoid the centralization of executive power seen at Westminster.

This is assisted by the new electoral system which, given Scotland’s voting patterns, has ensured the need for coalition government (at present between Labour and the much smaller Liberal Democrats). The electoral system has also allowed the breakthrough into Parliament of two smaller parties – the Scottish Socialist Party (a formerly ‘Trotskyist’ grouping), and the Green Party, who gained 1 MSP each and were also joined by an independent, former Labour Party MSP who defeated the official labour candidate ‘imposed’ on the area by the Party.

The importance of the culture shock brought about by coalition politics and the need to reach consensus cannot be underestimated in the British parliamentary system. Evidence arises every day, of the steep learning curve of the largest party, Labour, and to a lesser extent of the Liberal Democrats, in readjusting to the real need to consult, work across party boundaries, and respect the integrity of the individual ‘backbench’ MSPs in the main body of Parliament.

This can be illustrated in the first defeat of the Executive by the body of the Parliament as early as May 2000. This arose over a private members Bill (see the procedures for introducing legislation in Appendix 1) initiated by the sole representative of the Socialist Party. The Bill examined procedures for debt collection in Scotland and sought to outlaw the particularly offensive practice of ‘Warrant Sales’ – the ‘last resort’ enforced selling of an individual’s household possessions to pay off the individual’s debt.

This Bill, coming from an MSP on the floor of the parliament in consultation with a broad range of anti-poverty organizations, had been properly scrutinized by the three necessary parliamentary committees, who had approved it after amendment. It was then, however, opposed by the Coalition executive who sought to defeat it, but who had to accept defeat on the floor of Parliament, given that the clear majority of their own backbenchers supported it. The role of women MSPs – vocal critics of their own coalition Executive – was also a notable issue in the above matter.

This may seem a small first measure of success, but would be absolutely impossible in the Westminster Parliament where such a bill would be ‘talked out’ of time. The real significance of the defeat of the Executive was that this was seen as symbolic of the ‘Parliament coming of Age’ by the majority of Scotland’s media and commentators.
 

A further indication of its importance is the fact that current opinion polls suggest 11 per cent of voters will now be willing to change their voting patterns and vote for smaller parties, given the demonstrable possibilities of this having a tangible impact.

The defeat of the Executive was repeated again in January 2001, over the question of financial charges for elderly people in residential care. This followed the Executive’s proposal to only partly accept the recommendations of its own enquiry into the issue.

Whilst its own enquiry had recommended free provision of such care, and acceptance of this had been implied by Executive spokespersons on several occasions, the final proposals as issued fell well short of this on grounds of costs. The prospect of a certain defeat looming, led to a last minute acceptance of the full package, the costing of which would now be brought to the full parliament at an early date. Ironically the now apparent better provision to be given in Scotland has raised voices of protest in England and Wales, where a more market-oriented approach has led to a less adequate package being offered to elderly people in care.

Living in coalition

Coalition has never been seen by the major parties as a ‘normal’ part of British politics. The situation in Scotland therefore causes some difficulties for members of parties accustomed to representing absolute majorities.

Again, the practice and experience in Scotland’s Parliament must be counted as positive. This can be shown by the overturning of one of Labour’s key pre-election policies—that of tuition fees. In their election manifesto, Labour supported the payment of tuition fees by university students (a newly introduced and controversial approach which appeared to emanate from the increasing neo-liberal approach of the Westminster based Labour establishment).

This standpoint was unacceptable to Labour’s coalition partners (and similarly to the other Parties represented in the Edinburgh Parliament). A compromise was therefore struck, resulting in the abolition of fees for students in Scotland (while they continue for students elsewhere in the United Kingdom). This result for British Labour (similar to the case with elderly residential care outlined above), has meant learning to live with the difficulty of two different policies—one for England and Wales, and the other made in Scotland, for Scotland. It is perhaps the first example of the foreseen ‘multi-layered politics’ where political parties working within a diverse constitutional settlement will now have to get used to acting differently at different layers of government.

Other symbolic examples of the steep learning curve may be given. Whilst to form a majority it was necessary for Labour to create a Parliamentary coalition with the much smaller Liberal Democrats, the reality is that for more ‘chauvinistic’ elements in Labour, they would prefer to govern alone.

The tensions which still existed were illustrated due to the unexpected hospitalisation (within the first year of the Parliament) of the Labour ‘First Minister’
 of the coalition government. This position endured for several months and meant that the representative of the (much smaller) coalition partner, the Liberal Democrats, became for that period the main spokesperson and figurehead of the coalition government – something which was obviously a grave difficulty for some in the Labour Party.

4. Unresolved Issues for today and the future

a) The relationship between the Westminster Government and the Scottish Government

Although measures have been put in place for resolving tensions if and when they may arise between both levels of government, the practice of the first months of the Parliament’s existence have revealed some of the faultlines which still exist. Not all of these are clearly government to government. Some are based on the power structures within the parties in government at these different levels of Westminster and Scotland. Two examples will serve to illustrate this:

The position of Secretary of State

The first is the role of the existing Westminster Cabinet position of ‘Secretary of State for Scotland’.
 Whilst long fought for, and extremely necessary before the establishment of the new structures in Edinburgh, it is clear that the role of the position now needs to be reassessed. Given the previous importance accorded to the office, the position itself has always been a sought after appointment by members of the governing party at a British level.

Rather than the position being downgraded in the immediately after the of Scotland’s Parliament was created, the first post-devolution Scottish Secretary immediately set about doubling the number of Civil Servants under his control in Scotland in the departments remaining under the remit of Westminster (major parts of the Economy etc). Public interventions were also made into issues of economic restructuring in Scotland, apparently without full involvement of representatives of the Scottish Executive or MSPs. This led to well publicized reports of these differences in the media and a suggestion that the Scottish First Minister had told the Scottish Secretary of State to “Get your tanks off my lawn”.

Reports at the time of writing (May 2001), however,
 suggest that the anomalous position of Secretary of State for Scotland may be soon replaced by a more general position, possibly entitled Secretary of State for Devolution, or Constitutional Affairs Minister, and whose remit will cover Wales, Northern Ireland and Scotland.

Investigating the costs of a Scottish government

The second example that may be quoted here is the issue of the costs of building a well-designed, permanent home for the new parliament, to replace its temporary venue. Following controversy regarding the site of the new building-to-be, growing estimates of the final cost led to questions being raised in the Westminster Parliament

As a consequence of the concern raised in Scotland and elsewhere, the Scottish Parliament announced an independent inquiry into the proposed costs, and politely but very firmly rebuffed the suggestion of the Westminster Accounts Committee that it should play a role in the investigation.

b) The changing nature of Britishness

One of the clear results of the devolutionary settlement is a sharpening of the discussion on the concept of ‘Britishness’. It is clear that the idea of Britishness is entering some kind of crisis, not only in Scotland, but also across the rest of the UK.  Labour in Westminster, and indeed historically has had no tradition of articulating a positive, non-jingoistic image of Britain. Following the devolutionary settlement, most Scots under 35 now say that they do not feel British at all, not even as a subsidiary identity. Ironically a similar process may also be taking place in England, where it is notable that English football fans have recently taken to sporting the St George’s Cross
 at football matches, rather than the Union Jack.

This is not to suggest that a reversal to the four basic national identities of the United Kingdom—English, Scottish, Welsh and Irish—can constructively point to the way forward for the UK, as is seen most pointedly in the complex peace process in Northern Ireland. A failure to recognize the complexity of modern identities, and the reality, for instance, of the Catholic-Irish and British Unionist identities in the province, would lead to a setback, not a step forward, in the process of extending democracy in the United Kingdom.

In addition, the misgivings of Britain’s Black citizens—who find themselves reasonably comfortable with the broad idea of Britishness, but uncomfortable with the idea of themselves as English—need to be noted here. Although the concept of Britishness is undoubtedly in crisis at present, and there is still a tendency to regard pluralism or dualism of identity as an ‘untidiness’ to be suppressed, rather than as a positive quality to be celebrated, progressive politicians of all political persuasions now need to consider how a modern concept of ‘Britishness’ can regain democratic relevance in the rapidly changing constitutional situation of the United Kingdom.

Salutary attention also needs to be paid by Scotland’s new politicians to the fact that post-devolution Scotland remains predominantly white, English speaking and Protestant, with an unwarranted complacency on racial issues and multiculturalism. This is reflected in one of the notable failures of the devolutionary process: to elect a single Black, or Asian Scot to the new parliament.

5. Areas of possible future tension

a) Finance

This is the area of greatest potential disharmony in relations between future Scottish governments and their Westminster equivalent, particularly if the governments in power in Westminster and in Edinburgh are of a different political complexion.

In outlining its proposed scheme of financing the parliament, the Westminster Government final White Paper outlining proposals for the establishment of the Parliament stated that: “Scotland will continue to benefit from an appropriate share of United Kingdom public expenditure” and also established that the existing block grant arrangements would remain in place, adjusted annually by the ‘Barnett Formula’ (see below). Originally the Convention had proposed a ‘reverse block grant’ scheme, where all tax revenues levied in Scotland remained in Scotland, with payments being made to London from Scotland for issues such as UK defence and other ‘reserved’ matters (matters of retained central responsibility).

This scheme was eventually rejected in favour of a variant of the existing funding arrangement between the Westminster government and Scotland.
 This arrangement is known as the Barnett formula where spending is based on a needs assessment exercise, then allocated on the basis of population.
Identifiable public spending in Scotland in 1996/97 was £24.7 billion, of which £14.9 billion came within the Secretary of State’s responsibility. The ‘Scottish block’
 comprised £13.8 billion of this and it is only to this latter figure that the Barnett formula is applied.

The principle of the formula as it has been applied for the last twenty years has meant that for every £80 of public spending in England, £10 should be spent in Scotland and £5 in Wales. In the event, this has led to a higher level of spending per capita in Scotland than in England (due to higher needs assessment and differing social, economic and geographical conditions). Figures for 1995/6 indicate that per capita spending in Scotland is 125 per cent of the average per capita spending in England overall.

While this has caused consternation in some areas of the English popular press, common sense has prevailed amongst most politicians who realize that much of the financial interaction between Westminster and other areas of the United Kingdom is difficult to quantify and that debate on fiscal transfers alone is inadequate to portray the contributions which different parts of a multinational state such as the United Kingdom respectively produce.

Behind much of this debate, however, is a failure to find agreement on whether Scotland would have a viable economy if independent, and the direction in which the revenues flow between England and Scotland. The SNP claim that England is a benefactor from the Union whilst the Westminster Government claims that Scotland is a net benefactor. The complexity of the argument is increased by the lack of consistent statistics owing to the Conservative Party whilst in office having taken measures to stop the collecting of relevant comparative statistics disaggregated at the Scottish (rather than all UK) level.

This is therefore obviously an area where more long-term and clearer thinking needs to be developed to avoid further clashes. Experience to date suggests that this should also draw upon a broad range of sources and approaches.

b) Scottish representation at Westminster

Another area of importance for future relationships is the claimed post-devolution ‘over-representation’ of Scottish MPs at Westminster. At present, 72 MPs continue to represent Scottish constituencies in the British Parliament. For geographical and historical reasons
, the average size of a Scottish constituency remains smaller than that of the average English constituency, thus leading to the claim that Scotland is over-represented in the House of Commons. At present, a Boundary Commission is examining future changes and it is thought that it may soon recommend a cut in Scottish representation to perhaps 57 or 58 MPs.

The reason that this may become an issue of contention is that an attempt may be made (by the Westminster Government) to force the Scottish Parliament to similarly cut the number of directly elected constituencies in order to retain uniformity of Westminster and Holyrood boundaries.
 Any such attempt would be resisted fiercely as it would at a stroke destroy the proportionality offered by the current unique Additional Member Voting System in the Scottish Parliament, and would thus undermine perhaps the key unique feature of Scotland’s Parliament, from which all other changes are emanating.

The tardiness of the Blair government in implementing its own proposals for electoral reform at Westminster however, suggest that major elements of the Westminster based Labour establishment would not find this change unattractive.

A final issue of contention in regard to Scotland’s representation at Westminster (and an ironic result of the uneven nature of the devolutionary process), is the continuing ability of Scottish MPs to vote on matters affecting only English constituencies while their English counterparts can no longer do the same in regard to matters devolved to Scotland. Thus, a Scottish MP can vote on the issue of English education, whereas an English MP is prevented from doing the same with regard to education in Scotland. Whilst during the previous Conservative administration it was commonplace for English Conservative MPs to vote on Scottish matters (the 1993 General Election having seen the total disappearance of conservative MPs from Scottish constituencies), the current ability of Scottish MPs to do the same on English matters is now raised as a growing constitutional issue (by the Conservative opposition). It is clear that a process must be developed to remove what is an anomaly (albeit one which previously seemed to be acceptable under the previous political regime).

6. Challenges facing the Parliament

a) Extending democracy to a local level

An issue currently before the Scottish Parliament and within its remit for action is the present structure and function of local government.

Given the low participation in elections for local government in Scotland and its heavy domination in many areas by single parties, a commission was set up prior to the Scottish Parliament inauguration to look at how to modernize local government and make it more responsive to the needs of the twenty-first century. This commission – the McIntosh Commission – has now reported and recommended the introduction of proportional election to local government elections. It has also suggested the need to re-invigorate the decentralized system of ‘Community Councils’ which are set up at a very localized level in most parts of Scotland, and recommends a whole range of measures to make the practice of local government more accountable and accessible. To date, these suggestions have been received coolly by Labour, the majority party in most of Scotland’s councils. It will be a measure of the parliament how seriously it promotes root and branch change at this lowest level of government.

b) Taking civic Scotland seriously

Parallel to the process which helped bring about the construction of the parliament, was a similar increase of co-operation and co-ordination amongst Scotland’s civic organizations, in order to ensure their voice was taken seriously by the politicians at all times. From this process has arisen a semi-permanent civic body, the Scottish Civic Forum, which periodically brings together representatives of 650 of Scotland’s civic organizations to debate many of the same issues which are arising in the new Parliament, or are about to do so. Amongst the issues already discussed have been those of sustainable transport in Scotland, the situation facing the elderly, and the question of fighting poverty.

It has long been proposed that the new Parliament needs to take the deliberations of the Civic Forum seriously and listen to its views as a body representative of Scotland’s grass roots organizations. Again this will be an issue upon which the new Parliament is tested as it develops into maturity.

c) Dealing with Quangos

One of the more disturbing aspects of the eighteen years of Conservative administration was the removal of power from locally elected bodies such as municipal councils (local government), and the replacement of their functions by appointed Quangos,
 whose members were not elected but appointed by the prevailing governmental authorities. Such was the extent of this practice that in Scotland for every one individual elected to local government, four people were appointed to other positions of power over services. In many instances the agenda of the 186 Quangos in operation is still ‘pre-May’, i.e. they do not fit in with the trajectory of the elected Scottish government. In many cases it is civil service driven with little regard to local accountability.

Again there appears to be a reluctance to carry out the pre-election pledges of a ‘bonfire of the Quangos’, the current Scottish Executive seeming more willing to replace current appointees with others of a different persuasion, rather than subjecting these individuals and bodies to public scrutiny.

d) Dealing with the senior Civil Service

The devolution transition within the Civil Service tended to be seen as a period of maintenance rather than a ‘time of opportunity’. Commentators have seen this as the result of the failure of the Constitutional Steering Group to be able to spend the time necessary for the root and branch examination of Civil Service practice which was being afforded to the other elements of the Parliament’s functioning.

Where the Constitutional Steering Group laid down details of good practice, it has tended to be followed. Nevertheless, several policy advisors to the current Executive
 have castigated current practice which they allege is not keeping up with the type of imaginative change seen elsewhere in the governance of Scotland. The first criticism was voiced by John Rafferty, the former Chief of Staff to the First Minister. In a speech to the Executive secretariat shortly before his departure from office, he stated that officials gave their Ministers “servility but not an imaginative consideration of what Ministers are trying to do”. Officials in his view were the masters of the technicalities of the game, but did not get to grips with the way that policy outputs were to be achieved and real differences made.

In a more cutting criticism, Brian Fitzpatrick, who headed the St Andrews House (Scottish Executive) policy unit for its first 17 months, has severely criticized the top level Civil Service who have staffed the Scottish Executive since its inception. According to Fitzpatrick interviewed in the Sunday Herald Newpaper in January 2001, the officials acted as if they were running a colonial administration and wished that the ministers would go off to London and leave them to run the country. Claiming that they failed to give adequate administrative backup to the First Minister, and that they were hostile to ministers and advisers who brought a progressive agenda and a different mindset, he claimed: “On reaching office, we encountered a ‘can’t do’ philosophy in the senior Civil Service, …this might be a result of politicisation and management structure shaped by men who had risen up the career ladder under Tory (Conservative) Scottish secretaries.” He continued to say that “senior officials seemed to be looking towards their retirement packages and unwilling, or unable to accept the political priorities of the administration”.

Traditionally theorists of the left have tended to emphasize the innate conservatism of the state and of the Civil Service. Evidence suggests that the issue is one which the new Scottish Executive cannot afford to ignore if it is to proceed with the type of fundamental change it has championed in the new parliament.

7. Overall assessment of the Scottish model

In assessing any model of minority governance, authors, (particularly those who have been intimately connected with the process of achieving change), need to tread warily when the question of generalizability and applicability to other fields is approached. Drs Brunner and Kupper in their earlier chapter do an admirable job in teasing out the many steps between principles and practicability, and the pragmatic nature of much current change.

Every model is unique, as is the Scottish model. As a type of territorial autonomy based on a long held, clear and uncontested geographical border, it escapes many of the complexities, which those dealing with forms of personal or ethnically based autonomy have to grapple with daily. Like all other models, it is a product of its own particular history and political background, but importantly, it has a constitutional basis which is still developing as new issues are encountered for the first time and are setting a precedent for future reference. Likewise, its relationship with local government is still at a formative period, with reform of local government an early item upon its agenda.

It has been fortunate in that its creation was part of a bigger sea change in British politics and thus the political complexion of the Executive in Scotland, while not identical, is similar to that in Westminster. A true test of the real power of the devolved parliament will surely only come when parties of a different political complexion occupy the British and Scottish levels of government.

On its side however, it continues to have the acceptance of the vast majority of Scottish citizens, including a growing amount of those within Scotland who have tended to vote to preserve the union. Likewise in the rest of the British state, there has been a growing recognition of the new constitutional realities within the UK – with this recognition sparking off demands in England for a new approach to deal with the increasingly pluralistic demands of the regions of England, including the special needs of the capital, London. The catalyst for this has partly been the increasing awareness of the differential policies (such as on student loans, elderly care etc), which the Parliament in Scotland is adopting, and which are being seen as perhaps more positive than those adopted elsewhere.

Whilst this model is unique, there might still be general lessons for others. It would appear that the element which has given the Scottish experiment in better governance its apparent strength, and stability, whatever its shortcomings will turn out to be, was undoubtedly the process of bringing the scheme to fruition. Building upon Scottish historical precedent (the Claim of Right), and Scottish legal tradition (sovereignty lying with the people), the consensual nature of the process of starting anew and excluding no-one from the discussion (although some parties and organizations excluded themselves), together with the very difficult (and time-consuming) approach of seeking to move forward through consensus, resulted in the overwhelming vote in favour of the change (the ‘settled will’ of the Scottish people), as shown in the result of the referendum in September 1997..
Future prospects

The Chinese politician Chou en Li, when asked his views on the impact and importance of the French Revolution, on its two hundredth anniversary, is alleged to have replied that it was far too soon to tell.

Likewise Scotland’s Parliament is a new arrival on the political scene in a rapidly changing Europe. A window of opportunity has clearly opened for the people of Scotland, and it is offering an opportunity which others may be able to learn from. Whether like the French Revolution it will stand the test of time and have significance in years to come is still a moot point. However, the first signs are certainly positive.

Appendix 1

a) How the Scottish Parliament works:

The creation of a new Scottish Parliament provided the opportunity to establish a representative body with new working practices. For example it could aim to use modern information technology throughout its operation. A new parliament could adapt best practice from around the world as well, especially from:

•
parliaments of small countries

•
other devolved parliaments, such as those in Spain (e.g. Catalonia)

•
federal parliaments, such as those in Germany (e.g. Bavaria)
The Consultative Steering Group report included comprehensive proposals for the working of the new Parliament. Four key principles were identified:

· Sharing the power: the Scottish Parliament should embody and reflect the sharing of power between the people of Scotland, the legislators and the Scottish Executive;

· Accountability: The Scottish Executive should be accountable to the Scottish Parliament and the Parliament and Executive should be accountable to the people of Scotland;

· Access and participation: the Scottish Parliament should be accessible, open, responsive and develop procedures which make possible a participative approach to the development, consideration and scrutiny of policy and legislation; and

· Equal opportunities: the Scottish Parliament in its operation and its appointments should recognise the need to promote equal opportunities for all.

The devolution scheme means that some areas of policy and legislation are dealt with by the Scottish Parliament and Executive. These are called devolved matters. They include

•
Social work services

•
Health services 

•
Local councils 

•
Education and training

•
Housing 

•
Transport

•
Sport

•
Law and Order (the police, the courts and lawyers)

•
Farming, Fishing and Forestry

•
The Arts

•
The Countryside

•
How to bring more money into Scotland to help create jobs and services
Other issues are known as reserved matters. These are dealt with by the UK Parliament at Westminster. They include

•
Defence

•
Social security benefits

•
Foreign policy

•
Immigration and nationality

•
Employment
b) Key figures in the Scottish Parliament

The Scottish Parliament is made up of 129 elected Members of the Scottish Parliament, known as MSPs.

One of the MSPs is elected by the Parliament to serve as the Presiding Officer. There are two deputy Presiding Officers. The role of the Presiding Officer and the two deputies is to:

· Chair meetings of the Parliament

· Convene and chair meetings of the Parliamentary Bureau

· Decide on questions raised regarding the meaning of the rules for parliamentary proceedings

· Represent the Parliament in discussions with other parliamentary or governmental bodies
The party, or parties, with the majority of seats forms the Scottish government, known as the Scottish Executive. This is made up of:

· The First Minister. The MSPs select a nominee for First Minister who is formally appointed by the Queen. As head of the Scottish Executive, the First Minister has a direct relationship with the Sovereign in appointing ministers, law officers and judges of the Court of Session. The First Minister is in effect Scotland’s counterpart of the Prime Minister in the UK Parliament.

· Two Scottish Law Officers. These are the Lord Advocate and the Solicitor General for Scotland, who are part of the Scottish Executive. They advise the Scottish Executive on legal matters and represent its interests in court, and the Lord Advocate is head of the systems of criminal prosecution and investigation of deaths in Scotland. Both are appointed by the Queen on the recommendation of the First Minister, made with the approval of the Scottish Parliament. Since their work is highly specialised, it may not be possible to appoint them from amongst the elected MSPs. If this is the case, they can still participate in the work of the Parliament but cannot vote.

· The Scottish Ministers. These are appointed by the First Minister who determines the number of Ministers and their responsibilities, also known as portfolios. The First Minister can appoint Junior Ministers to assist the Scottish Ministers with government business as well.

c) Parliamentary staff

The work of the Parliament is supported by its own staff, headed by the Clerk (or Chief Executive) of the Parliament. These officials are employed by the Parliament itself so they are independent of the Scottish Executive and act impartially solely on behalf of the Parliament.

There are many groups of staff performing a wide range of tasks, from clerks (who advise MSPs on detailed matters of parliamentary procedure) to security and IT staff. The Clerk, as the Parliament’s most senior official, has the ultimate responsibility for ensuring it operates smoothly and efficiently.

What is the Scottish Parliamentary Corporate Body (SPCB)? The SPCB is a legal body of five members (four MSPs, and the Presiding Officer as Chair) which provides the Parliament with its resources and staff. It is also known as the “Parliamentary corporation”.

d) Working Practices

The full working arrangements for the Parliament are set out in a document called the “Standing Orders”. These contain the rules that regulate the proceedings of the Parliament.

The Parliament works in two main ways, through:

· full meetings (known as “a meeting of the Parliament” which all 129 members can attend) and

· committee meetings (smaller groups).

e) What is a Parliamentary session?

A full session of the Parliament normally lasts for four years from the date of a general election. After this the Parliament is dissolved and a general election is held. The first full session of the new Scottish Parliament began on 12 May 1999 which was the date of its first meeting after the general election.

f) What are Parliamentary years?

The session is divided into Parliamentary years for the purpose of arranging a calendar of meetings and business. These last for twelve months.

The first Parliamentary year is the year beginning with the date of the first meeting of the Parliament following a general election. Thus the first Parliamentary year runs from 12 May 1999 as well (the second, third and fourth Parliamentary years will run from 12 May 2000, 12 May 2001 and 12 May 2002).

g) When does the Parliament meet?

Normally the Parliamentary year is divided into two periods:

· when the Parliament or its committees are operating, known as “sitting days”, and

· when the Parliament is not operating, known as “recess” (some committees may meet during this time).

The dates for the recess are decided with regard to when schools in any part of Scotland are on holiday.

The Parliament can meet on any sitting day during a normal Parliamentary week. 
i) How does the Parliament organise its discussions?

The Parliamentary Bureau arranges the programme of meetings and the business to be discussed. This is a group of representatives of the various political parties and groupings in the Parliament, chaired by the Presiding Officer. Because of the matters it has to discuss and decide upon on the Parliament’s behalf, it meets in private.

The Parliamentary Bureau draws up the business programme for a set period ahead, to include deadlines for Parliamentary or Committee consideration of any specified business, including Bills or other legislation. The Clerk of the Parliament draws up a daily business list based on that programme.

j) How is a subject brought before Parliament?

Topics can be raised by MSPs by:

•
Asking oral questions

•
Submitting written questions

•
Giving notice of or moving a motion
k) The importance of working by committee

Using a committee system for much of the work of the Scottish Parliament was preferred because it was felt that this would:

· encourage significant public involvement in the Parliament’s activities

· enable the Parliament to hold the Scottish Executive to account effectively

· provide MSPs with significant, worthwhile and satisfying parliamentary work

· lead to the more efficient transaction of business, including law-making
A committee can inquire, on its own initiative or as required by the Parliament, into issues within its remit (these are known as “competent matters”). The committees will report to the Parliament. In particular, they can consider:

· Policy, administration and financial arrangements of the Scottish Administration

· Proposals for legislation in the Parliament or in the UK Parliament, and the need for the reform of the law

· European legislation and international conventions and agreements
Committees can initiate legislation themselves. Committee reports are presented to the Parliament or to another committee.

A committee has between 5 and 15 MSPs as members and is chaired by a convenor. The members are selected having regard to the balance of the various political parties and groupings in the Parliament. A committee can form sub-committees, and can hold joint meetings with other committees.

Meetings are normally held in public, and can take place anywhere in Scotland. A committee can appoint one of its members to be its reporter on any specific matter. Advisers can be appointed as well.

A committee can invite any person to attend a meeting as a witness. This means giving evidence or producing documents related to the competent business of that committee. Generally MSPs who are not members of a committee can participate in its proceedings but they are unable to participate in a vote.

Some key committees are required by the Standing Orders. These are known as “mandatory committees”. They include the Standards Committee, Public Petitions Committee and Equal Opportunities Committee amongst others. The Parliament can establish other committees to deal with a particular subject or area of public policy. These are known as the “subject committees”.

l) How the Parliament makes laws

An important aspect of the arrangements is the provision for pre-legislative examination. This allows the Parliament, (through its committees and otherwise) and interested individuals and groups in society to have a significant impact on the formation of policy. It also allows for an influence on the translation of policy into proposals for new laws.

m) Introducing a Bill

A Bill sets out proposals for legislation. A Bill can be introduced into the Parliament by Ministers and also by Parliamentary Committees or by MSPs. Thus there are various types of Bill including:

· Executive Bills

· Committee Bills

· Members’ Bills
Prior to introducing a Bill a Minister can advise a committee on proposals for legislation and outline the proposed consultation exercise. The committee may wish to speak to the Minister at this stage. The committee monitors the consultation and may take its own evidence at this stage.

On Introduction all Bills must be accompanied by the following documents:

· a written statement from the Presiding Officer of his or her view as to whether or not its provisions are within the legislative competence of the Parliament (that is, that they concern only devolved matters). This must identify which provisions, if any, are not within the legislative competence.

· a Financial Memorandum. This contains best estimates of the administrative, compliance and other costs which the Scottish Executive, local authorities and other bodies, businesses and individuals would have to meet, if the Bill’s provisions became law.

· an Auditor General’s Report for any Bill charging expenditure to the Scottish Consolidated Fund. This contains of his or her view of whether that charge is appropriate.

If the Scottish Executive wishes to introduce a Bill it must also be accompanied by: 

· a written statement from the appropriate Minister of his or her view that its provisions are within the legislative competence of the Parliament.

· Explanatory Notes, summarising objectively each provision of the Bill.

· a Policy Memorandum setting out :

· the Bill's policy objectives.

· consideration of any alternative approaches.

· details of consultation exercises and their outcome.

· assessments of the effects, if any, of the Bill on:

· equal opportunities

· human rights

· islands communities

· local government

· sustainable development

· any other matter which the Executive considers relevant 
n) The Stages of a Bill

The parliamentary process that a Bill follows varies depending on the type of Bill. The following describes the most usual process applied to a Bill.

This consists of three stages:
· Stage 1 - consideration of its general principles, and a decision whether they are agreed to (by Parliamentary Committee and by the Parliament)

· Stage 2 - consideration of the details of the Bill (by Parliamentary Committee)

· Stage 3 - final consideration of it and a decision whether it should be passed or rejected (by the Parliament)

Stage 1: Initially, a Bill is referred to the relevant subject committee (known as “the lead committee”), and if it includes provision to make subordinate legislation, to the Subordinate Legislation Committee, for consideration.

The lead committee may take evidence at this stage.
Other committees may be involved such as Equal Opportunities or Finance plus any other subject committee with an interest. These feed back into the lead committee and their views are included in the Report.
Once the lead committee has reported on the Bill, the Parliament itself considers the general principles as well. Then the Parliament decides whether these principles are agreed to. This decision is taken in light of the lead committee’s report.

The Bill may be referred back to the lead committee for a further report on the principles of all, or any part, of the Bill before the Parliament makes its decision. More evidence may be taken at this stage.
If the Parliament does agree to the general principles then the Bill proceeds to Stage 2. If Parliament does not agree, the Bill falls and ceases any progress at this stage.

Stage 2: In this stage the Bill receives more detailed ‘line-by-line’ consideration either:

· entirely by the lead committee

· entirely by a Committee of the Whole Parliament

· entirely by a Parliamentary committee or committees other than the lead committee

· partly by the lead committee and partly by a Committee of the Whole Parliament or

· a Parliamentary committee or committees other than the lead committee

Each schedule, long title to and section of the Bill is considered separately in Stage 2, when amendments may be proposed and made.

Amendments may be made which would insert or substantially alter any provisions to confer powers to make delegated legislation. If that is the case then the amended Bill is referred to the Subordinate Legislation Committee for its consideration and report.

Stage 3: The amended Bill is then considered by the Parliament, which can further consider and make amendments to its provisions.

The Parliament then debates and decides whether the Bill, in this final form, should be passed.

At least a quarter of all MSPs must vote (whether ‘for’, ‘against’ or ‘abstain’).
At this point, up to half the sections of the Bill may be referred back for further Stage 2 consideration by the relevant committee or committees.
On the Bill’s return to the Parliament after this, further amendments may be made only to its referred-back provisions.

The Parliament then considers and decides whether to approve the Bill.

Once a Bill has been passed or approved, it is then submitted by the Presiding Officer to the Sovereign for Royal Assent.

On receiving Royal Assent a Bill becomes an Act of the Scottish Parliament.
Appendix 2

Membership of the Scottish Constitutional Convention November 1995:

Scottish Members of Parliament


59 ( of 72 possible)

Scottish members of European Parliament
  6 ( of 8 possible)

Local Authorities (Councils):


56

Political Parties:

Scottish Labour Party

Scottish Liberal Democrats

Social Democratic Party

Co-operative party

Democratic Left

Orkney and Shetland Movement

Scottish Green Party

Institutional Representatives:

Scottish Trade Union Congress

Scottish Churches

Scottish Council Development and Industry (observer)

Federation of Small businesses

Committee of University Principals (observer)

Women’s Forum Scotland

Chamber of Commerce – Dundee (observer)

An Commun Gaidhealach (Gaelic language organization)

Commun na Gaidhlig (Gaelic language organization)

Law Society/Faculty of Advocates

Ethnic Minorities Communities


(5 representatives)

Forum of Private Businesses (observer)

Campaign for a Scottish Parliament

Affiliate members:

17 Trades Union representatives
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� The latter principle being the basis upon which English constitutional law has rested.


� See Appendix 1


� Ironically the first SNP member who made the breakthrough into the 1960s Westminster Parliament was the same Winnie Ewing who opened Scotland’s parliament in 1999.


� It may be noted that given the vagaries of the ‘first-past-the-post’ system of voting, a popular vote of 34- 35 per cent could conceivably have led to a majority of the 72 Scottish seats going to the SNP, had it received that slightly higher level of public support.


� Ironically, as pointed out by pro Assembly campaigners, this had the effect of counting the votes of the dead (if their names remained on the register) as amongst the opposition to the Assembly.





� Evidence suggests that this tendency also appears to continue within the new Scotland, with the first piece of research to be published by the Central Research Unit of the new Scottish Executive confirming the view that the Scots continue to have a closer affinity to public services than their counterparts elsewhere in the UK. M.Smith, "Re-Energising the Public Sector" in A Different Future - A Moderniser's Guide to Scotland, ed. G. Hassan and C. Warhurst. (Glasgow, Centre for Scottish Public Policy and The Big Issue in Scotland 1999).


	


� James Mitchell, "Consensus, Whose Consensus?," in A Different Future - a Moderniser's Guide to Scotland,. ed. G. Hassan and C. Warhurst (Glasgow: The Centre for Scottish Public Policy and the Big Issue in Scotland, 1999). however, suggests that it would be unhelpful to label this approach solely as  “consensus … since it tends to lump too much together. It would be well to recognise that Scottish politics involves shifting coalitions of minorities.” (p.28)


� The reference here is to the abolition by the Conservative Government of the Greater London Council – the elected body which had formerly represented the interests of the people in London. This was despite evidence in a London wide referendum that this was against the wishes of a clear majority of Londoners.


� Few examples  existed of similar constitutional conventions, although the Constitutional Steering Committee mentioned three: the 1975 Northern Ireland Convention—set up as a ‘legitimate’ body by the British Government, and the much earlier examples of the German Vorparlament of 1848 and the French Assemblée Consultative (both of which had begun clandestinely, the latter having begun work in ‘illegality’ in Algeria in 1944, before later being transferred to France and enlarged after the recovery of Paris).


� Importantly, the word ‘Assembly’ was to be later unanimously dropped, in favour of the word ‘Parliament’ to signify the qualitatively new nature of what was coming into shape within the Convention’s deliberations. In Wales, where no similar convention met, the scheme finally put forward by the Labour Government in 1997 was limited to an assembly with a much lesser package of powers than was the case in Scotland.


� The Convention was commonly held to represent 75 per cent of the Scottish people and their organizations.


� 30th November is ‘St Andrews Day’, the day of the patron saint of Scotland, and has always held a significance for the Home Rule movement in Scotland.


� A useful series of writings upon this is brought together in the publication A Womens' Claim of Right, published during this period of debate. Alice Brown, A Womens' Claim of Right, Determinations (Edinburgh: Polygon, 1986).


� More than one commentator has stressed that the prominence of the issues of gender balance and women's representation in Scotland's politics historically was not by any act of goodwill by male dominated organisations. Rather the placing of women's issues on the agenda was a hard fought result of years of consistent campaigning and the action of women themselves. Esther Breitenbach, "Changing gender relations in contemporary Scotland". in A Different Future - a Moderniser's Guide to Scotland,. ed. G. Hassan and C. Warhurst. (Glasgow: The Centre for Scottish Public Policy and the Big Issue in Scotland, 1999)


	


� The words of John Smith, the former Labour leader whose death had ushered in Tony Blair’s period as Labour leader.


� G. Hassan and C. Warhurst, A Different Future – a Moderniser’s Guide to Scotland (Glasgow: Centre for Scottish Public Policy, 1999), page number missing – I will seek to e-mail this later this evening (the book is at home) - DC.


� Equivalent to the Prime Minister.


� Traditionally seen as ‘Scotland’s person in the British cabinet'.


� A phrase which gained currency in the 1960s when Labour Government ministers told Trade Union officials to stop meddling in issues not seen as directly of their concern, i.e. the running of the economy.


� Glasgow Herald, 8 May 2000; Sunday Herald, 28 May 2001.


� The emblem of St George, the patron saint of England.


� There is quite a significance here, because a common complaint of Scottish football fans (and the Scottish media) was that whilst Scots sported the Scottish flag (saltire), and had adopted a recognizably Scottish song, ‘Flower of Scotland’, as Scotland’s anthem to be sung at international games, until the recent change mentioned above, English fans would sport the United Kingdom’s official flag the Union Jack and sing the UK’s national anthem ‘God Save the Queen’, although their team represented only one of the UK’s four nations.


� The author, who was a member of the Scottish Constitutional Convention working group on Finance, can attest to this as an example of the ‘real politique’ which still surfaced from time to time in the nine years of the Convention’s work during which a consensus was being forged on the Constitutional blueprint. Three detailed and long meetings of the subgroup had taken place and had so far led to unanimous support for the reverse block grant approach (even from Labour), when at the last meeting a totally new draft was produced by Labour which reversed this position, and was presented as a ‘non-negotiable’ bottom line by Labour. It was popularly supposed that this was the ‘price’ of Labour accepting the move towards a form of proportional representation in the voting field, which was the Liberal Democrats’ ‘bottom line’.


� Short for ‘block grant’.


� This figure is identical to the 125% spend in London per capita when compared to the English average. Gavin McCrone, “Scotland's Public Finances from Goschen to Barnett.” Fraser of Allender Quarterly Economic Commentary 24, no.2 (1999) p35.


� Some of these are obvious, such as the rural nature of the Highlands, where one would expect constituencies of necessity to consist of fewer people to allow a manageable electoral unit. Historically, however, there also remains the effect of the ‘Unionist consensus’ where Scotland was over-represented partly as a compensation for its subordinate position in the Union and to help dispel nationalist sentiments. 


� With the exception, of course, of the extra Island seat representing Orkney and Shetland.


� Quasi autonomous non-governmental organizations.


� Ironically (or perhaps understandably), on leaving office, or about to leave office.


� From the Scottish Parliament Website: http://www.scottish.parliament.uk 





27

